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STATEMENT OF ISSUES 
1. Whether or not the Court should have granted the Defendant's Motion to 
Arrest Judgment and/or the Defendant's Motion for a New Trial. 
2 - APPELLANT'S BRIEF 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
STANDARD OF REVIEW 
Standard of review is for correctness, giving no deference to the trial court's 
underlying conclusions of law. Alverez v. Galetka, 933 P.2d 987, 989 (Utah 1997). 
STATEMENT OF CASE 
This is an appeal stemming from the criminal case as referenced above and the 
decisions rendered therein as referenced in paragraph 1 below. 
"1. Date of judgment: 
a. Court's ruling regarding Defendant's Motion to Arrest Judgment 
and/or the Defendant's Motion on March 30, 2001. 
2. Statement regarding motions: See paragraph 1 above which indicates the 
motions filed; 
3. Date of notice of appeal: 4/05/01 
4. Rule or authority conferring jurisdiction on the appellate court: Utah Rules of 
Appellate Procedure 3. 
STATEMENT OF FACTS 
1. Scott Holland was convicted by a jury of Attempted Murder. 
2. Michele D. Furnival, a juror in the trial, stated in her affidavit that she 
did not feel that the Defendant acted knowingly or with intent to murder another person. 
See, Affidavit of Michele D. Furnival attached hereto, para. 2 & 6. 
3. During the deliberation, the jury asked the Court the question of 
whether or not a person could be guilty of attempted murder if they pointed a gun towards 
another person. Id. at para. 3. 
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4. The Court responded to this question by instructing the jury to refer to 
Jury Instruction 14, which did have the mens rea of reckless in the instruction. Id. at para. 
3&4. 
5. Ms. Furnival then acquiesced to the guilty plea by reading Jury 
Instruction 14 to mean that if the Defendant acted recklessly, he would be guilty of 
attempted murder. Id. at para. 5. 
ARGUMENT 
Utah Rules of Criminal Procedure 23 states as follows: 
At any time prior to the imposition of sentence, the court upon its own initiative may, 
or upon motion of the defendant shall, arrest judgment if... there is good cause for 
the arrest of judgment. 
Utah Rules of Criminal Procedure 24 states as follows: 
The court may, upon motion of a party or upon its own initiative, grant a new trial in 
the interest of justice if there is any error or impropriety which had a substantial 
adverse effect upon the rights of a party. 
The Defendant requested that the Court arrest judgment and\or grant a new trial 
because there occurred in this matter an impropriety which had a substantial adverse effect 
upon the rights of a party. 
Michele D. Furnival in her affidavit made it clear that she did not feel that the 
Defendant acted knowingly or with intent to murder another person. During the 
deliberation, the jury asked the question of whether or not a person could be guilty of 
attempted murder if they pointed a gun towards another person. The Court responded to this 
question by instructing the jury to refer to Jury Instruction 14, which did have reckless in the 
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instruction. Ms. Furnival then acquiesced to the guilty plea by reading Jury Instruction 14 
to mean that if the Defendant acted recklessly, he would be guilty of attempted murder. This 
clearly is not the law. 
Even though the jury instructions regarding the elements of the offense identify 
intentionally or knowingly as the mens rea, the jury clearly did not follow that particular 
instruction because of the ambiguity of Instruction No. 14. Jury Instruction No. 14 
erroneously included "reckless" as an adequate mens rea to find the Defendant guilty. Ms. 
Fumival clearly demonstrated that she did not feel the Defendant was guilty of intentionally 
or knowingly attempting to murder anyone. This fact establishes that the Defendant was 
prejudiced by the jury not following the instruction or because of the ambiguity of the jury 
instruction regarding recklessness. 
CONCLUSION 
Mr. Holland is entitled to an arrest of the judgment or in the alternative, a new trial 
"in the interest of justice" because there exists an "error or impropriety which had a 
substantial adverse effect upon the rights of a party." 
DATED this 2 * - day of June, 2001. 
^=zL 
JaSfes K. Slavens, Esq. 
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STATE OF UTAH 
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Case No. 
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STATE OF UTAH 
County of 
) 
)ss. 
) 
1. 
3, 
Michele D. Furoival, being first duly sworn, deposes and states as follows: 
I was a juror in. the above titled action and make this affidavit based upon my own 
personal knowledge and experience* 
Initially, during the jury deliberations, it was my opinion that Mr. Holland did not 
knowingly or intentionally attempt to murder any person, 
After much deliberation, we, the jury, asked the judge the question of whether or not 
a person could be guilty of attempted murder by pointing a gun towards another 
person. The answer back referred us to the jury instructions. 
We reviewed the instructions, and the other jurors pointed out to me that Instruction 
No. 14 stated that if Mr. Holland acted recklessly, he would be guilty of attempted 
murder. 
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5. For this reason I agreed with the guilty verdict. 
6. I do not feel and did not feel that Mr. Holland had the intent or knowingly wanted to 
murder any other person. I felt and feel that it was reckless for him to point a gun 
toward another person. 
DATED this 4 ^ U a y of March, 200L 
MichelfeD. FumivajV J 
SUBSCRIBED AND SWORN to before me thiaxWfe? day of March, 2001. 
Notary Public for Utah 
(SEAL) Residing at: „_ 
, , I , / ^ , My Commission Expires; 
/? 
2 A &/*/ 
AFFIDAVIT OF MICHELE D. FURNIVAL 
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INSTRUCTION NO, \^\ 
In every crime or public offense there must be a union or joint operation of the act and 
intent The intent or intention is manifest by the circumstances connected with the offense and 
the sound mind and discretion of the accused, as shown by the evidence, 
A person is only guilty of a criminal offense when his conduct is prohibited by law and 
he acts with some kind of criminal intent, that is, he acts intentionally; knowingly, or 
recklessly as the definition of the offense requires. 
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